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Abstract
Il fenomeno del Private Equity solleva problemi che possono essere 
trattati in chiave sia strutturale che funzionale. Rilevano, in partico-
lare, l’organizzazione dei fondi medesimi e le sottostanti operazioni 
di acquisizione, nonché questioni concernenti l’autonomia privata.

The essay aims, firstly, to describe the phenomenon of  acquisitions in Private 
Equity entities and, then, to understand how to address agency problems throu-
gh the role of  contract.
 





Sommario: 1. An Introduction to Private Equity - 2. Private Equity Entities - 3. Addressing 
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1. An Introduction to Private Equity     

A legal approach to private equity («PE»),1 considering either the 

1  About investment management in general, including collective investment schemes: F. 
Annunziata, La gestione collettiva del risparmio, in G. Gitti, M. Maugeri e M. Notari (eds), I 
contratti per l’impresa. II. Banca, mercati, società, Bologna, 2012, 245-254; esp., F. Annunziata, 
Gli organismi di investimento collettivo del risparmio (OICR): fattispecie e forme, Milano, 2017; Id., 
La gestione collettiva del risparmio, in F. Capriglione (ed), Manuale di diritto bancario e finanziario, 
Padova, 2019, 253-284; F. Annunziata, La disciplina del mercato mobiliare, Torino, 2020; esp., 
L. Ardizzone, ‘Società finanziaria’, in N. Abriani (ed), Diritto commerciale. Dizionari del diritto 
privato promossi da Natalino Irti, Milano, 2011, 852-858; L. Ardizzone, L’esercizio dell’attività 
d’impresa nel private equity, Milano, 2018; P. Casella and E. Rimini, ‘Fondi comuni di investimento 
nel diritto commerciale’, in Dig. disc. priv., Sez. comm., VI, Torino, 1991, 208ff; S. Caselli, Private 
Equity and Venture Capital in Europe, Amsterdam, 2010; D.J. Cooke (ed), Private Equity: Law 
and Practice, London, 2015; R. Costi, Risparmio gestito e governo societario, in Giur. comm., 1998, 
3, 313ff; Id., Il mercato mobiliare, Torino, 2018; R. Costi and L. Enriques, Il mercato mobiliare, 
in Tratt. dir. comm. Cottino, Padova, 2004; R. D’Apice (ed), Profili evolutivi della disciplina sulla 
gestione collettiva del risparmio, Bologna, 2016; D.J. Cumming and S.A. Johan, Venture capital and 
private equity contracting, London, 2014; D. Cumming (ed), The Oxford handbook of  private equity, 
Oxford, 2012; E. Damiani, Venture capital e private equity, Napoli, 2010; F. Di Sabato, Le 
società per azioni operanti nel mercato finanziario tra autonomia e controllo, Milano, 1995; E. Ferran 
and L. Chan Ho, Principles of  Corporate Finance Law, Oxford, 2014; G. Ferri jr, Patrimonio e 
gestione. Spunti per una ricostruzione sistematica dei fondi comuni di investimento, in Riv. dir. comm., 
1992, 2, 393ff; Id., Soggettività giuridica e autonomia patrimoniale nei fondi comuni di investimento, 
in Orizzonti del diritto commerciale, 2015, 1ff; P. Ferro-Luzzi, Un problema di metodo: la “natura 
giuridica” dei fondi comuni di investimento (a proposito di Cass. 15 luglio 2010, n. 16605), in Riv. soc., 
2012, p. 751 ss.; M. Foschini, Il diritto del mercato finanziario, Milano, 2008; A. Gervasoni and 
F.L. Sattin (eds), Private equity e venture capital. Manuale di investimento nel capitale di rischio, 
Milano, 2015; M. Graziadei, Fondi comuni di investimento in diritto comparato, in Noviss. dig. it., VI, 
Torino, 1991, p. 237 ss.; G. Guizzi, Gestione rappresentativa e attività d’impresa, Padova, 1997; 
Id., ‘Mercato finanziario’, in Enc. dir., agg., V, Milano, 2001, 744ff; Id., La SGR di gruppo tra 
integrazione e autonomia, in Riv. dir. comm., 2016, 4, 563ff; L. Gullifer and J. Payne, Corporate 
Finance Law. Principles and Policy, Oxford and Portland, Oregon, 2011, esp. 654-694; M. Hud-
son, Funds. Private Equity, Hedge and All Core Structures, Chichester, 2014; M. Lamandini and 
S. Ramos Muñoz, EU Financial Law. An Introduction, Milano, 2016; V. Lemma, Le società di 
gestione del risparmio (SGR), in F. Capriglione (ed), L’ordinamento finanziario italiano, II, Padova, 
2010, 674ff; B. Libonati, Holding e investment trust, Milano, 1959; M. Miola, L’oggetto sociale tra 
autonomia statutaria ed autonomia gestoria, in Riv. dir. priv., 2008, 703ff; J. Payne, Private Equity and 
its Regulation in Europe, in EBOR, 2011, 4, 559-585; A. Perrone, Il diritto del mercato dei capitali, 
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entities2 and the deals involved, may identify the transactions at sta-
ke with the concept of  «acquisition»,3 which includes at least four 
cases:4

i) takeovers or mergers of  public companies;
ii) private equity stricto sensu,5 ie public-to-private transactions;
iii) venture capital;6 and

Milano, 2018; A. Principe, L’impresa finanziaria, Milano, 1998; G.P. Savi, ‘Società finanziaria 
(“holding”)’ and ‘Società di investimento (“investment trust”)’, in Noviss. dig. it., XVII, Torino, 
1970, 727ff; P. Sfameni and A. Giannelli, Diritto degli intermediari e dei mercati finanziari, Milano, 
2018; M. Stella Richter jr, Governo e organizzazione delle società di gestione del risparmio, in Riv. soc., 
2016, 1, 104ff; V. Vulpetti, ‘Società finanziaria’, in Enc. dir., Milano, 1990, XLII, 1113ff; E. 
Wymeersch (ed), Alternative Investment Fund Regulation, Alphen aan den Rijn, 2012.  
2  According to J.D. Morley, Why Do Investment Funds Have Special Securities Regula-
tion?, 2019, also in RESEARCH HANDBOOK OF MUTUAL FUNDS (William 
Birdthistle & John Morley eds. 2018); Yale Law & Economics Research Paper. Avai-
lable at SSRN: https://ssrn.com/abstract=3375450 or http://dx.doi.org/10.2139/
ssrn.3375450, in the United States, investment funds (mutual funds, closed-end funds, 
exchange-traded funds, hedge funds, private equity funds, and venture capital funds) 
have have their own special body of  securities regulation − that applies in place of  
or in addition to the regular securities laws that apply to other types of  companies – 
mostly because of  the structure of  an investment fund; cf. Id., The Separation of  Funds 
and Managers: A Theory of  Investment Fund Structure and Regulation, in Yale Law Journal, vol. 
123, 2013-2014, 1231ff; L. Van Setten and D. Busch (eds), Alternative Investment Funds in 
Europe. Law and Practice, Oxford, 2014. 
3  A. Hudson, The Law and Regulation of  Finance, London, 2013, 1227, 1240ff; namely, 
«takeovers, mergers and other corporate reconstructions in which one company buys 
another company or in which a new company acquires pre-existing companies».
4  ibid 1240–41.
5  ibid 1241, where «[p]rivate equity, literally defined, is concerned to take public 
companies into private ownership». Equally, it is commonly identified with the «de-
als involving the acquisition of  publicly traded companies, followed by their removal 
from the stock market», in B.R. Cheffins, Corporate Ownership and Control: British Business 
Transformed, Oxford, 2008, 397; cf. Id. and J. Armour, The Eclipse of  Private Equity, 
April 2007. ECGI - Law Working Paper No. 082/2007. Available at SSRN: https://
ssrn.com/abstract=982114 or http://dx.doi.org/10.2139/ssrn.982114, in Del. J. Corp. 
L., 33, 2008, 1ff. For a broader meaning, see J.A. McCahery and E.P.M. Vermeulen, 
Corporate Governance of  Non-listed Companies, Oxford, 2010, 181, where «[p]rivate equity, 
which is defined as the investment of  equity in non-listed companies, can take many 
financing forms, such as bootstrapping, angel investing, venture capital, management, 
and leveraged buyouts».
6  «[T]he financing of  “start up” business», according to B.R. Cheffins, Corpora-
te Ownership and Control (n 5) 397; cf. J. Lerner, Venture Capital and Private Equity: A 
Course Overview (2001 Update), 2001. Available at SSRN: https://ssrn.com/ab-
stract=280013 or http://dx.doi.org/10.2139/ssrn.280013; M. Da Rin, T.F. Hellmann 
and M. Puri, A Survey of  Venture Capital Research, 2011. TILEC Discussion Paper No. 
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iv) management «buy-outs»7 and «buy-ins», and their combination 
(«buy-in management buy-out» or «BIMBO»).
Management buy-outs usually have recourse to leverage, where the 
risk is ultimately borne by the target company. In particular, a «leve-
raged buy-out» («LBO») entails that the target’s profits will be used 
by the manager-owners for the remuneration of  its debts. 
The riskiness of  these operations, which must comply with the 
prohibition on financial assistance in acquisitions,8 is mainly depen-
dent upon the debt-to-equity ratio of  the target.9 Although the eco-
nomic structure of  companies, and of  PE transactions, requires a 
debt component,10 the presence of  equity entails that the partners 
do not receive dividends, when not convenient, or possible, for the 
company. 
While leveraged transactions used11 to include «junk bonds», they 
are currently based on a «syndicated bank debt».12 However, the un-

2011-044. Available at SSRN: https://ssrn.com/abstract=1942821 or http://dx.doi.
org/10.2139/ssrn.1942821.
7  B.R. Cheffins, Corporate Ownership and Control (n 5) 397, where these investments are 
defined as «the funding of  purchases of  divisions of  publicly traded companies by in-
cumbent managers»; cf. M. Wright, T. Simons, L. Scholes and L. Renneboog, Leveraged 
Buyouts in the U.K. And Continental Europe: Retrospect and Prospect, 2006. ECGI - Finance 
Working Paper No. 126/2006; CentER Discussion Paper Series No. 2006-70. Avai-
lable at SSRN: https://ssrn.com/abstract=918121 or http://dx.doi.org/10.2139/
ssrn.918121. 
8  See E. Ferran, Regulation of  Private Equity - Backed Leveraged Buyout Activity in Europe, 
2007. ECGI - Law Working Paper No. 84/2007. Available at SSRN: https://ssrn.
com/abstract=989748 or http://dx.doi.org/10.2139/ssrn.989748; S.N. Kaplan and P. 
Strömberg, Leveraged Buyouts and Private Equity, in W.W. Bratton and J.A. McCahery, 
Institutional Investor Activism: Hedge Funds and Private Equity, Economics and Regulation, 
Oxford, 2015, 491ff.
9  A «successful specialist investor» is the one who «look[s] to acquire distressed bu-
sinesses (often at a significantly discounted, or even negligible, price arising from an 
insolvency process), and then implement[s] strategic and operational improvements 
with a view to a successful turnaround of  the fortunes of  the business», see G. Yates 
and M. Hinchliffe, A Practical Guide to Private Equity Transactions, Cambridge, 2010, 9.
10  In P. Jowett and F. Jowett, Private Equity: the German Experience, London, 2011, 7, 
the debt component is «just another form of  corporate finance, and […] it can be 
permanent, and indeed efficient»; also, «equity should be more expensive, and […] in 
constructing a company’s balance sheet, it serves equity holders well to have a signifi-
cant proportion of  leverage». 
11  See a distinction in P. Jowett and F. Jowett, Private Equity (n 10) 7, according to whi-
ch «cyclical business will need more equity, and […] non-cyclical business can support 
higher levels of  debt».
12  A. Hudson, The Law and Regulation (n 3) 1243, for a brief  description of  its structure, 
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certainty of  the buy-outs is not only due to the plurality of  lenders, 
for the mere presence of  the traditional venture capitalist itself  is 
not without disadvantages – such as the buyer’s request of  repre-
sentations to the outgoing management, and of  controlling powers, 
as well as the investment’s time limit.
Once a company is taken «into private ownership», its reputa-
tion is removed from the pressure of  the business community 
around its performance. Thereafter, the buyer’s profits can arise 
from a distribution of  dividends or an «asset stripping» opera-
tion.13 The latter occurs when the assets have more value than 
the firm itself, or when only one among the companies of  a 
«conglomerate»14 is in bonis:15 managing, for instance, the corpo-

thus «[t]he syndicate will typically be comprised of  senior lenders and junior lenders, where 
the junior lenders have their rights subordinated to the rights of  the senior lenders but 
who acquire a higher yield to compensate them for the risk»; nonetheless, «[t]here may also 
be a tranche of  high-risk junk bonds in that financing structure»; Id., The Law of  Finance, 
London, 2013, 990-1018. Yet, for a lesson from the German experience, but of  a general 
importance in order to understand the companies’ financial structure, «[t]he financing of  
a company can be built up like a multi-layered cake, with a strict order of  subordination 
between the layers determining which has the first and last recourse to funds when the 
going gets rough», in P. Jowett and F. Jowett, Private Equity (n 10) 7. Cf. U. Axelson, P. 
Stromberg and M.S. Weisbach, Why are Buyouts Levered? The Financial Structure of  Private Equi-
ty Funds. Charles A. Dice Center Working Paper No. 2008-15; Fisher College of  Business 
Working Paper No. 2008-03-014; Journal of  Finance, Forthcoming. Available at SSRN: ht-
tps://ssrn.com/abstract=676546; L. Gullifer and J. Payne, Corporate Finance Law. Principles 
and Policy, Oxford and Portland, Oregon, 2011, 356-366.
13  Cf. G. Giusti, Private equity deal making post-AIFMD: asset stripping rules, in Diritto ban-
cario, 2014, 1ff; A. Henderson, Asset stripping under the AIFMD, in Butterworths Journal of  
International Banking and Financial Law, 2013, 28, 644.
14  A. Hudson, The Law and Regulation (n 3) 1242, particularly fn 66.  
15  «Short-termism» is not necessarily negative, if  described like that, see ibid 1242, fn 67: 
«In a perfect world, an asset stripper would be able to turn a slow-moving business unit into 
short-term profitability so that it could be sold at a profit quickly». Thence, two different 
classes of  interests (the short involvement of  the venture capitalist and the lenders’ claims) 
lead to a predilection for the short-term, to the detriment of  «research-led businesses» (eg, 
pharmaceutical and high-tech sectors). Cf. M. Erede and G. Sandrelli, Attivismo dei soci e 
investimento short-term: note critiche sul ruolo degli investitori professionali a margine del dibattito euro-
peo sulla corporate governance, in Riv. soc., 2013, 931ff; P. Molk and F. Partnoy, Institutional 
Investors as Short Sellers?, 2019. 99 Boston University Law Review 837 (2019); University 
of  Florida Levin College of  Law Research Paper No. 19-23. Available at SSRN: https://
ssrn.com/abstract=3309731; M.J. Roe, Corporate Short-Termism – In the Boardroom and in the 
Courtroom, 2014. Business Lawyer; Vol 68, August 2013; ECGI - Law Working Paper No. 
210; Harvard Public Law Working Paper No. 13-18. Available at SSRN: https://ssrn.com/
abstract=2239132 or http://dx.doi.org/10.2139/ssrn.2239132; B.S. Sharfman, Activist He-
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rate pension funds, instead of  the firm, would attract a PE fund. 
Among the positive effects16 of  «‘public-to-private’ buy-outs», there 
is an efficient system of  corporate governance,17 given the sharehol-
der activism,18 and competences, of  PE firms, which prefer a more 

dge Funds in a World of  Board Independence: Creators or Destroyers of  Long-Term Value?, in Columbia 
Business Law Review, 2015, 814ff.
16  For a general assessment of  the effects of  PE model on the German entrepreneu-
rial system, see P. Jowett and F. Jowett, Private Equity (n 10) 501ff, 505, hence the enu-
meration of  its merits: «[A] safe harbour for sick companies, funds for buy-and-build 
consolidation, an exit route for retiring owner-managers, a source of  inward invest-
ment, transparent management controlling, and a mode of  upward mobility for middle 
management»; P. Koerver Schmidt, Permanent Establishment for Investors in Private Equity 
Funds – A Legal Analysis in Light of  the Changes to the OECD Model, 2018. Copenhagen 
Business School, CBS LAW Research Paper No. 19-07. Available at SSRN: https://
ssrn.com/abstract=3303240 or http://dx.doi.org/10.2139/ssrn.3303240, analyzes 
whether the investment in a private equity fund may create a permanent establishment 
for foreign investors.
17  See P. Marchetti, Il nuovo Action Plan europeo in materia societaria e di corporate go-
vernance, in Riv. soc., 2013, 1, 225ff; R.W. Masulis and R.S. Thomas, Does Private Equity 
Create Wealth? The Effects of  Private Equity and Derivatives on Corporate Governance, 2009. 
University of  Chicago Law Review, Vol. 76, p. 219, 2009; Vanderbilt Law and Econo-
mics Research Paper No. 08-20; ECGI - Law Working Paper No. 113/2008; ECGI 
- Finance Working Paper No. 253/2009. Available at SSRN: https://ssrn.com/ab-
stract=1207858; R.J. Gilson and J.N. Gordon, Board 3.0 -- An Introduction, 2019. The 
Business Lawyer, Vol. 74, Spring 2019; Columbia Law and Economics Working Paper 
No. 602; Stanford Law and Economics Olin Working Paper No. 531. Available at 
SSRN: https://ssrn.com/abstract=3332735: the Authors’ goal is to bring to public 
companies the use − from the world of  private markets, venture capital and private 
equity − of  alternative (Board 3.0) board models; cf  E. de Fontenay, Private Equity’s 
Governance Advantage: A Requiem, 2019. Boston University Law Review, Vol. 99, No. 3, 
2019; Duke Law School Public Law & Legal Theory Series No. 2019-71. Available at 
SSRN: https://ssrn.com/abstract=3462752.
18  E. Bellini, Hedge Fund Activism in Italy, in Journal Corp. Law Studies, 2009, vol. 9, n. 1, 
201ff; W.W. Bratton and McCahery J.A. (eds), Institutional Investor Activism: Hedge Funds 
and Private Equity, Economics and Regulation, Oxford, 2015; J.C. Coffee jr and D. Palia, The 
Wolf  at the Door: The Impact of  Hedge Fund Activism on Corporate Governance, in J. Corp. L., 
2016, vol. 41, n. 3, Spring, 545ff; M. Erede, Governing Corporations with Concentrated Ow-
nership Structure: An Empirical Analysis of  Hedge Fund Activism in Italy and Germany, and its 
Evolution, in Eur. Comp. Fin. Law Rev., 2013, vol. 10, n. 3, 328ff; Z. Khan, Activist Hedge 
Funds: Evidence from the Recent Financial Crisis, 2016. Available at SSRN: https://ssrn.
com/abstract=2785551 or http://dx.doi.org/10.2139/ssrn.2785551. Cf. M. Bianchi, 
M.C. Corradi and L. Enriques, Gli investitori istituzionali italiani e la corporate governance 
delle società quotate dopo la riforma del 1998: un’analisi del ruolo potenziale dei gestori di fondi co-
muni, in Banca impr. soc., 2002, vol. 21, 3, 397ff; G. Cammarano, L’attivismo degli investitori 
istituzionali (Brevi riflessioni sul saggio di M. Bianchi, M.C. Corradi, L. Enriques), ibid, 439ff.
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strategic planning, instead of  a «box-ticking»19 approach. 
Given that PE investment funds have a fixed duration, their exit20 
strategies have to be considered: 
i) a public offering; 
ii) the sale of  the company to a corporate buyer («trade sale»); and
iii) the sale of  the company to another PE firm («secondary sale»).
When a restructuring is accomplished, it goes without saying that 
the company may go public again.21 In fact, PE characters attract 
investment banks,22 which ask PE firms for information about the 
target firms and, at the same time, acquire interests in the funds 
themselves, in order to diversify their portfolios.

2. Private Equity Entities
 
 Principally involved in PE transactions are «investment managers» 
(PE «houses» or «firms»), whose aim is the raising of  private capital 
to allocate in PE «funds» and, thence, to use in various operations.23

In the United Kingdom, the vehicle mainly used for «joint ventu-
res projects», broadly speaking, is the «limited partnership» («LP»),24 
consisting of  two categories of  partners: the «general partner» 
(«GP») and the «limited partner»; the former is generally liable for 
the partnership’s obligations, whereas the latter has a limited liability 
only. However, limited partners who act as directors bear the con-
sequences of  that.25

Given that a PE fund is usually structured as a LP, its GP is the PE 
firm, and the investors are limited partners.26 Therefore, an agency 

19  B.R. Cheffins, Corporate Ownership and Control (n 5) 397–8.
20  ibid 398–9; cf. A. Mahon, Private equity house spin-outs, in D. Walker (ed), Private Equity 
Exits, London, 2016, 67ff.
21  B.R. Cheffins, Corporate Ownership and Control (n 5) 399.
22  A.D. Morrison and W.J. Wilhelm jr, Investment Banking: Institutions, Politics, and Law, 
Oxford, 2007, 308ff. See also J. Armour and others, Principles of  Financial Regulation, 
Oxford, 2016, 275ff; M. Haentjens and P. De Gioia-Carabellese, European Banking and 
Financial Law, Abingdon-New York, 2015.
23  B.R. Cheffins, Corporate Ownership and Control (n 5) 397.
24  Not to be confused with the «limited liability partnership»: see M.T. Andenas and F. 
Wooldrige, European Comparative Company Law, Cambridge, 2012, 102, 152.
25  Differently, in the German Kommanditgesellschaft («KG»), the Kommanditist can be 
allowed to perform managerial acts: see ibid 155.
26  Cf. L. Ardizzone, Il rapporto tra soci gestori e soci investitori nelle SICAF, in Riv. soc., 2016, 
6, 1094ff.
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relationship arises,27 so that the alignment of  interests is not reached 
through the periodical «investor/management fee», but it lies in the 
«carried interests» for each fund managed by the GPs.28

The prominent role played by PE funds in the long-term financing 

27  Armour J., Hertig G. and H. Kanda, Transactions with Creditors, in R. Kraakman 
and others, The Anatomy of  Corporate Law, Oxford, 2017, 109ff; G. Guizzi, Gestione 
dell’impresa e interferenze di interessi, Milano, 2014; G. Leggieri, I conflitti di interesse nel private 
equity: stato dell’arte e prospettive, in Società, 2007, 6, 677ff; R. Lener, Conflitti di interesse 
nella prestazione dei servizi di investimento e del servizio di gestione collettiva, in R. D’Apice (ed), 
L’attuazione della MiFID in Italia, Bologna, 2010, 351ff; A. Luminoso, Il conflitto di interessi 
nel rapporto di gestione, in Riv. dir. civ., 2007, 6, 739ff; D. Maffeis, Il conflitto di interessi e la 
tutela degli investitori, in G. Gitti, M. Maugeri and M. Notari (eds), I contratti per l’impresa. 
II. Banca, mercati, società (n 1) 227-243; A. Perrone, Il diritto del mercato dei capitali (n 1) 8ff. 
28  The tax treatment provided for the LP is also a reason of  its use as PE fund. 
Indeed, research into PE would not be complete without considering the tax law pro-
file of  private investment funds («PIFs»), since the concerns of  investors affect the 
choice of  structure between partnerships and companies. In fact, entity-level taxation 
ultimately reduces returns for investors, hence the preference for tax-transparent or 
tax-exempt vehicles – limited partnerships being the former and offshore companies 
the latter. Transparency entails that the tax position should not be different if  the 
parties had directly invested in the underlying assets. Participants in the entity, and 
not the entity itself, are proportionally taxable regardless of  any cash distributed to 
them, so that the partnership income is treated as income of  the partners directly. 
Moreover, admitting a new limited partner would be deemed a disposal made by the 
partners of  their interests in the businesses. In contrast, in the case of  entity-level 
taxation, a double payment occurs: the entity pays tax on its earnings and its partici-
pants pay tax on the monies distributed. The use of  the partnership form as a PIF is 
also due to the taxation of  both income and capital gains on an arising basis, rather 
than when actually distributed. Cf. V. Fleischer, Two and Twenty: Taxing Partnership Profits 
in Private Equity Funds. New York University Law Review, 2008; U of  Colorado Law 
Legal Studies Research Paper No. 06-27; UCLA School of  Law, Law-Econ Research 
Paper No. 06-11. Available at SSRN: https://ssrn.com/abstract=892440; G.D. Polsky, 
A Compendium of  Private Equity Tax Games, 2014. UNC Legal Studies Research Pa-
per No. 2524593. Available at SSRN: https://ssrn.com/abstract=2524593 or http://
dx.doi.org/10.2139/ssrn.2524593; G.D. Polsky, Private Equity Management Fee Conver-
sions, 2008. FSU College of  Law, Public Law Research Paper No. 337; FSU College 
of  Law, Law, Business & Economics Paper No. 08-18. Available at SSRN: https://
ssrn.com/abstract=1295443 or http://dx.doi.org/10.2139/ssrn.1295443; Y.R. Kim, 
Engineering Pass-Throughs in International Tax: The Case of  Private Equity Funds, 2019. 56 
San Diego L. Rev. 707 (2019); University of  Utah College of  Law Research Paper 
No. 333. Available at SSRN: https://ssrn.com/abstract=3470429; L.E. Ribstein, The 
Rise of  the Uncorporation, Oxford, 2009; A. Verstein, Enterprise without Entities, 2017. 
Michigan Law Review, vol. 116, n. 2, 2017. Available at SSRN: https://ssrn.com/ab-
stract=2813777 or http://dx.doi.org/10.2139/ssrn.2813777.
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of  non-listed companies29 has consequences in terms of  corporate 
governance, since their investment management represents a form 
of  «shareholder activism».30

Indeed, the actions of  the PIFs are not limited to waiting for receipts 
after due diligence,31 but they contribute to actively determining the 
policies of  the underlying firms. In particular, that happens throu-
gh the structuring32 of  either the fund itself  or the equity-backed 
companies.33 
The influence of  shareholders on managers is major where the for-
mer are institutional investors,34 who can affect35 the board’s remu-

29  J.A. McCahery, Corporate Governance (n 5) 171, where a comparison between the 
operating of  «hedge» and PE funds; E. Ferran, The Regulation of  Hedge Funds and Pri-
vate Equity: A Case Study in the Development of  the EU’s Regulatory Response to the Financial 
Crisis, 2011. University of  Cambridge Faculty of  Law Research Paper No. 10/2011; 
ECGI - Law Working Paper No. 176/2011. Available at SSRN: https://ssrn.com/
abstract=1762119 or http://dx.doi.org/10.2139/ssrn.1762119. Since hedge funds 
are the most common investors in small company Private Investments in Public 
Equity (PIPEs), see W.K. Sjostrom, PIPEs. Available at SSRN: https://ssrn.com/ab-
stract=992467.
30  J.A. McCahery, Corporate Governance (n 5) 168, fn 18. Of  a particular interest, the 
general description at page 183: «[V]enture capitalists tend to monitor and protect 
their investment through active participation, namely by due diligence, establishing a 
relationship with the start-up businesses’ managers and by sitting on their board of  
directors. […] Allocating a substantial equity stake in the firm to the entrepreneur and 
other employees, which is akin to the stock option compensation system, fortifies the 
incentive to conduct the business diligently and discourages shirking and opportuni-
sm»; cf. W. Kaal, Private Fund Investor Due Diligence, in Rev. Banking & Fin. L., 2016, vol. 
35, 257ff.
31  Cf. J.A. Scharfman, Private Equity. Operational Due Diligence. Tools to Evaluate Liquidity, 
Valuation, and Documentation, Hoboken, New Jersey, 2012.
32  J.A. McCahery, Corporate Governance (n 5) 183, «[i]nstead of  seeking a majority of  the 
corporation’s equity, venture capitalists usually obtain control by utilizing complicated 
contractual mechanisms in their relationship with the entrepreneurial team and other 
investors».
33  ibid 169, for an enumeration of  the relevant contractual provisions, in reference to 
the interests owned by the PE fund, and with the function of  «screening techniques»: 
«As in the case of  convertible preferred securities, the stock provides for a preference 
for dividends and liquidation, conversion rights and anti-dilution provisions, pre-emp-
tive rights, go-along rights, and information rights». 
34  ie, «all non-individual investors, such as insurance companies, pension funds, banks 
and investment funds», according to D.J. McBarnet, A. Voiculescu and T. Campbell, 
The New Corporate Accountability: Corporate Social Responsibility and the Law, Cambridge, 
2009, 337 fn 6.
35  ibid 350ff. 
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neration or, generally, the conduct of  the company with the sup-
port of  NGOs – eg, according to instances of  «Corporate Social 
Responsibility».36

3. Addressing Agency Problems through Contract 

Some argue37 that an efficient «venture capital market» mainly faces 
agency problems by contract,38 and not through institutions.39

A first series of  conflicts widely concerns funds, shareholders, and 
managers, but the main relationship is between fund managers and 
their principals, ie the «external investors».40 The latter, instead of  
directly acquiring interests in the firms, prefer having recourse to a 
PE fund, because of  its professionalism and for easy diversification 
of  their own portfolio.
Day-to-day supervision41 of  each investment is not possible for the 
36  ibid 336ff, for an essay, which, through a comparative and empirical method, fir-
stly outlines historically and culturally the development of  shareholder activism and, 
thereafter, identifies the restraints to the intervention of  shareholders to their gene-
ral meeting. The Authors’ intent is to highlight, according to the different shapes of  
corporate governance, the interest of  the shareholders (not of  the managers) toward 
CSR – within it lying the concept of  «Socially Responsible Investment» («SRI»); cf. 
T.C. Hodge, The Alternative Investement Fund Managers Directive: The European Union Gives 
Private Equity Fund Managers the Social Market Economy Treatment, in North Carolina Ban-
king Inst. J., 2014, 18, 321ff.
37  R.J. Gilson, Engineering a Venture Capital Market: Lessons from the American Experience, 
in Stanford Law Review, 2003, vol. 55, 1067; cf. J.C. Coffee, Law and the Market: The Impact 
of  Enforcement, 2007. Columbia Law and Economics Working Paper No. 304. Avai-
lable at SSRN: https://ssrn.com/abstract=967482 or http://dx.doi.org/10.2139/
ssrn.967482.
38  There is that in the «flexibility of  customary laws» lies the superiority of  Anglo-Sa-
xon legal tradition, given the attitude of  such legal system toward the investor pro-
tection, according to the Law and Finance studies of  Rafael La Porta and others, for 
which see D.J. McBarnet, A. Voiculescu and T. Campbell, The New Corporate Accoun-
tability, (n 34) 347 fn 38; cf. R. Kulms, Private Equity – Corporate Governance Through 
Partnership Law?, in RDS, 2009, 438ff.  
39  An example concerns the facts of  the Canadian «Labour Sponsored Venture Capital 
Corporation» («LSVCC»), as reported in D.J. Cumming and J.G. MacIntosh, Crowding out 
Private Equity: Canadian Evidence, in Journal of  Business Venturing, 2006, vol. 21, 569. 
40  ie, «[c]ontributors of  these funds [are] institutional investors, pension funds, uni-
versity endowments, and other wealthy individuals», in J.A. McCahery and E.P.M. 
Vermeulen, Corporate Governance (n 5) 186. Ibid, where it is outlined the interrelation 
between (high) riskiness and profitability of  the investments.
41  Nonetheless, a difference – see J.A. McCahery and E.P.M. Vermeulen, Corporate Go-
vernance (n 5) 184 – between venture capital («VC») and «buyout» funds, given that the 
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investors, who are in a position of  asymmetric information compa-
red to manager-agents. Because of  that, contractual practices have 
arisen in order to prevent forms of  shirking, or of  opportunistic 
behaviour, from the management, thus reducing the degree of  ri-
skiness of  the fund.
Although limited partners have no general managerial power, they 
may obtain the right to vote for amending the «partnership agree-
ment», withdrawing from the company, extending the fund’s dura-
tion, removing the GP, and expressing evaluations about the perfor-
mances of  the portfolio. 
Therefore, institutional investors, because of  their bargaining stren-
gth,42 request «restrictive covenants»,43 in order to define the actions 
of  the fund managers. Their content is various: narrowing the in-
vestments in each firm; limiting the recourse to the leverage; deter-
ring the fictitious increase of  profits due to «co-investment» among 
funds; limiting the transfer of  managers’ interests in the fund; re-
stricting the types of  investment, according to the kinds  of  assets 
(venture capital, dematerialised or foreign securities, and LBOs).44

According to an empirical and comparative study,45 managers’ legal 

latter «typically invest in mature companies with fairly predictable cash flows, which 
causes limited partners to give less leeway to the managers and to demand a minimum 
rate of  return before profits are shared with the managers».
42  See W.W. Clayton, The Private Equity Negotiation Myth, 2019. Yale Journal on Regula-
tion, Forthcoming; BYU Law Research Paper No. 19-01. Available at SSRN: https://
ssrn.com/abstract=3335656 or http://dx.doi.org/10.2139/ssrn.3335656.
43  cf  A. Hudson, The Law of  Finance, London, 2013, 561ff  and 979-990; L. Picardi, 
Il ruolo dei creditori fra monitoraggio e orientamento della gestione nella società per azioni, Milano, 
2013, esp. 79ff. See P. Gompers and J. Lerner, The Use of  Covenants: An Empirical Analy-
sis of  Venture Capital Partnership Agreements, in The Journal of  Law & Economics, 1996, vol. 
39, 463, 479ff. Cf. A.B. Badawi and E. de Fontenay, Contractual Complexity in Debt Agree-
ments: The Case of  EBITDA, 2019. Duke Law School Public Law & Legal Theory Series 
No. 2019-67. Available at SSRN: https://ssrn.com/abstract=3455497 or http://dx.
doi.org/10.2139/ssrn.3455497; A. Majumdar, The (Un?)Enforceability of  Investor Rights 
in Indian Private Equity, 2019. University of  Pennsylvania Journal of  International Law, 
Forthcoming. Available at SSRN: https://ssrn.com/abstract=3387887, where the In-
dian case of  investor control rights, which are borne out of  a contractual arrangement 
between the investor and the company/promoters. 
44  In contrast, restrictive covenants are less used in hedge funds, mainly because of  
their short «lock-up» periods and of  the high liquidity of  capital invested in regulated 
markets. 
45  D.J. Cumming and S. Johan, Is it the Law or the Lawyers? Investment Covenants around the 
World, in European Financial Management, 2006, vol. 12, 535, 543; for the influence of  the 
«legal and institutional environment», see ibid 541ff.
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background and the length of  their experience have consequences. 
In particular, the former leads to the adoption of  covenants gover-
ning the fund’s activity, while the latter regulates the liability of  fund 
managers.46

Moreover, PIFs have reacted to criticism addressed to the opacity 
surrounding their behaviour, thus drafting, and diffusing, codes of  
conduct and guides of  best practices. In fact, a major objection lies 
in the lack of  disclosure in the management of  capital, so that the 
investors could not «monitor» the fund, which means receiving re-
levant information from the GP promptly and, accordingly, taking 
decisions consciously.

3.1. Side Letters 

The matter of  this stream of  information between the fund’s ma-
nagement and the investors is the object of  individual negotiation, 
when the investor has such bargaining power as to impose an incre-
ase in the quantity and quality of  accounts, as well as to regulate the 
managers’ liability.
These needs are satisfied by «side letters»,47 which are agreements 
between an individual investor and the fund (and/or its fund ma-
nager), aimed at emending its constitutional documents,48 hence the 

46  Cf. L. Picardi, Competenza gestoria degli amministratori e deleghe di funzioni nella SGR, in 
Riv. dir. comm., 2017, 1, p. 61 ss.; D. Regoli, Poteri di informazione e controllo degli amministra-
tori non esecutivi, in M. Campobasso and others (eds), Società, banche e crisi d’impresa. Liber 
amicorum Pietro Abbadessa. 2, Torino, 2014, 1121ff; S. Rossi, I «management agreements», 
in G. Gitti, M. Maugeri e M. Notari (eds), I contratti per l’impresa. II. Banca, mercati, società 
(n 1) 437-451; M. Stella Richter jr, L’organizzazione e il governo societario del gestore, in R. 
D’Apice, Profili evolutivi della disciplina sulla gestione collettiva del risparmio, Bologna, 2016, 
61ff; M. Stella Richter jr, La governance delle società di gestione del risparmio, in Giur. comm., 
2009, 670ff. 
47  T. Spangler, The Law of  Private Investment Funds, Oxford, 2012, 227ff. On the reasons 
and problems for using multiple writings, as side letters, in business relationships, R. 
de Rohan Barondes, Side Letters, Incorporation by Reference and Construction of  Contractual 
Relationships Memorialized in Multiple Writings, 2012. Baylor Law Review, 2012, vol. 64, n. 
3, 651. Available at SSRN: https://ssrn.com/abstract=2254388.
48  Namely – T. Spangler, The Law of  Private Investment Funds (n 47) 220 – «the fund’s 
offering documents, subscription documents and constitutional documents» of  part-
nership or company PIFs. Cf. G. Sbisà, Dialogo con la giurisprudenza sulle clausole statutarie 
di trascinamento (drag-along), in Contr. impr., 2015, 31, 627ff; A. Stabilini and M. Trapani, 
Clausole di drag along e limiti all’autonomia privata nelle società chiuse, in Riv. dir. Comm., 
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question of  their validity – should a formal emending procedure 
be required instead. A solution to that would be attributing a mere 
clarifying and explicatory value to the side letter. 
Since legal and equitable remedies do not offer satisfactory investor 
protection, it is through the enforceability of  contract law instru-
ments that fiduciary managerial duties are modified, or explained, 
with respect to an individual limited partner. Indeed, notwithstan-
ding the judicial recognition of  a duty of  care for the managers, 
the investor may obtain its express definition, as well as the identi-
fication of  the persons who are liable. In particular, in case of  an 
action for damages, the investor would benefit from suing the fund 
manager and companies related to his principals. 
If, on the one hand, side letters tend to tailor the relationship with 
the fund, it is worthwhile noticing that they can, on the other hand, 
standardise the investment’s conditions of  one subject into a plura-
lity of  funds.
The contents of  such side letters reveal that their main purpose is 
granting a wider access to information compared to ordinary inve-
stors:
i) first, the request for more data concerns decisional processes, 
the performance of  the underlying investments, and other relevant 
events – for instance, the dismissal of  a manager;
ii) a second class of  provisions favour a prompt disinvestment for 
an individual limited partner (or for a group of  them), which may 
conflict with the others’ interests;
iii) typically, GP’s remuneration is negotiated, since a fund is the 
vehicle for pooling capital to entrust to the PE firm; and,
iv) the investor may obtain the effect of  a vis expansiva to his con-
tractual provisions, through a «most favoured nations» («MFN») 
clause, according to which every beneficial treatment of  other inve-
stors will benefit him too.
Resorting to side letters elicits some criticism, namely an increase 
(fragmentation and multi-directionality) of  managerial duties, and 
hence a major risk of  liability for the management. In order to not 
to infringe the equality of  treatment among investors, the fund a 

2010, 949ff; M. Treccani, Il regolamento dei fondi comuni di investimento, in G. Gitti, M. 
Maugeri and M. Notari (eds), I contratti per l’impresa. II. Banca, mercati, società (n 1) 255-
280; L. Sasso, Corporate Governance and the Role of  Hybrid Financial Instruments in the UK 
and US, 2011. Corporate Finance and Capital Markets Law Review, 2011. Available at 
SSRN: https://ssrn.com/abstract=1934276.
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priori and expressly reserves the right to draw up side letters, from its 
establishment in the constitutional documents.49 Finally, given that 
limited partners cannot act as managers, although the adoption of  
side letters aims at reducing agency costs, they can actually involve 
them in a managerial liability. 
 

49  Private international law issues arise as well, for the domiciles of  the fund and of  
the PE firm might differ, hence the problem of  identifying the competent jurisdiction 
in case of  litigation.


